UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

United States of America,
Plaintiff,

V. CR No. 05-011 S

Ant hony Li psconb,

Def endant .

N N N N N N N N N N N

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

| . | nt roducti on

Def endant Ant hony Li psconb (“Defendant”) has filed this Mtion
to Suppress evidence which the United States of Anerica (the
“CGovernnent”) seeks to admt against him For the reasons set
forth below, this Court denies Defendant’s Mtion because he has
failed to carry his “burden of proving a |l egitinmte expectation of
privacy” on his part as to the evidence he seeks to have

suppressed. United States v. Lewis, 40 F.3d 1325, 1333 n.1 (1st

Cir. 1994). A hearing was held before this Court onthis matter on
April 13, 2005.

1. Backgr ound

At the hearing on Defendant’s Mtion to Suppress, three
individuals testified: Providence, Rhode Island, Police Oficer
Scott Partridge; Providence, Rhode |Island, Detective Joseph
Col anduono; and the Defendant. In light of the vastly divergent

rendition of events presented by the two police officers as



conpared to the Defendant, this Court will set out the facts as
presented by each w tness.

A. The Facts as Testified to by Oficer Partridge

I n Decenber 2004, O ficer Partridge received information from
a confidential informant (who had provided reliable information
leading to arrests in the past) stating that Defendant “deals in
crack cocaine and is known to carry a weapon.” (Tr. at 7.) This
informant further reported that Defendant conducted his crack
di stribution business in “the west end of the city.” (Tr. at 8.)
Finally, the informant provided the followng additional
information: the type of car that woul d be driven by Defendant --
a beige Jaguar;! Defendant’s cell phone nunber; the nane of
Defendant’s girlfriend;2 and the address where Defendant’s
girlfriend resi ded and where Def endant (according to the i nformant)
stayed fromtine to tine

Oficer Partridge recognized Defendant’s nane and checked

Defendant’s crimnal history. He found Defendant had “[n]umerous

1 Oficer Partridge testified four different times at the
hearing that the Jaguar in question was “beige” or “a beige

silverish color.” (Tr. at 6, 7, 9, 10.) Upon being shown his
arrest report, however, Oficer Partridge corrected his testinony
to state the Jaguar was “green.” (Tr. at 10.)

2 The Defendant testified that, while the woman i n question
could be called his “girlfriend” because she was a friend who was
a female, he denied the relationship being any nore substanti al
than that. The Court will refer to the woman as Defendant’s
girlfriend for the sake of sinplicity and consistency with the
gquestioning at the hearing.



narcotics violations.” (Tr. at 8.) Oficer Partridge also
conducted surveillance of Defendant’s girlfriend s residence
“approxi mately half a dozen” tines. (1d.) He reported seeing
Def endant at the address on several occasions and that Defendant
was often acconpanied by his girlfriend. He further reported that
Def endant was driving a Jaguar with |icense plate “XM 82,” which
was the regi stration provided by the confidential informant.® (Tr.
at 9.)

In the early norning hours of Decenber 30, 2004, Oficer
Partridge received a tip froma second confidential informant (who
al so had provided reliable information leading to arrests in the
past)* that Defendant “would be in possession of a | arge anount of
crack cocai ne and a weapon as he was going to be nmaking a delivery
to the west end of the City of Providence.” (Tr. at 11.) The
second informant further stated that Defendant would be | eaving
fromhis girlfriend's residence and driving to Carpenter Street

with his girlfriend.

® While OFficer Partridge testified on cross-exan nation that
he observed the license plate on the Jaguar on the day of the
arrest as being “XM 82" (Tr. at 25), the Governnent has agreed to
enter a stipulation to the fact that the Jaguar as currently
i npounded bears the |icense plate “SOVRN.”

4 O ficer Partridge acknow edged on cross-exam nation that
there was no nention of having received any prior reliable tips
from this informant in Oficer Partridge’ s post-arrest report.
(Tr. at 23.)



In response to this information, Oficer Partridge and sone
other officers established a surveillance of Defendant’s
girlfriend s residence. Shortly thereafter, Defendant arrived in
t he Jaguar and picked up his girlfriend. The officers followed the
Jaguar to an auto repair shop on Carpenter Street, which is
considered to be in the west end of Providence. Defendant parked
the Jaguar, exited wearing a dark-colored jacket,® and started
tal king on his cell phone as he wal ked toward the repair shop. It
was at this tinme that Oficer Partridge, along with Detective
Col anduono, pulled up next to the Defendant, exited their vehicle
and approached Defendant. As soon as the officers identified
t hensel ves as police officers, the Defendant began to run, ignoring
the officers’ comands to stop.

As the Defendant ran away fromthe officers, toward the front
overhead doors of the repair business, Oficer Partridge saw
Def endant reach into his right pocket wth his right hand and
discard “a |arge bag of suspected crack cocaine.” (Tr. at 16.)
O ficer Partridge stopped and picked up the bag.

Rej oi ning the chase of Defendant, O ficer Partridge observed
t he Def endant reach into his wai stband and discard a firearmw th
his | eft hand by throwi ng it beneath sone parked vehicles. Oficer

Partridge then sawt he Def endant and Detecti ve Col anduono engage i n

> Oficer Partridge could not recall whether the jacket was
ever seized.



a brief struggle. The Defendant broke free and |eft Detective
Col anduono hol ding Defendant’s jacket.® After breaking free of
Det ecti ve Col anduono, the Defendant began to run back toward the
street and Oficer Partridge tackled him A struggle then ensued
i n which the Defendant and Officer Partridge were joi ned by several
other officers. Once the Defendant was placed into handcuffs, a
pat down disclosed “two clear plastic bags of suspected
marijuana.”’ (Tr. at 21.) Oficer Partridge later |earned that
Det ective Col anduono had retrieved the firearmfrom under the car
where the Defendant had thrown it. Oficer Partridge also | earned
that later, after the Defendant was transported to Roger WIIlians
Hospital, a Detective by the nane of Zeitountzian seized $1,471

fromthe Defendant.?

6 Det ective Colanduono testified that he went through
Def endant’ s jacket following the arrest, but that the jacket was
not seized because it contained no rel evant evidence. He did not
know what happened to the jacket.

” The indi ctrent does not charge Defendant wi th possessi on of
mar i j uana. Accordingly, the scope of Defendant’s Mtion to
Suppress is limted to the firearm and bag of suspected crack
cocai ne.

8 Defendant testified he had the cash as a result of work he
performed i n connection with two of his businesses -- a | andscapi ng
and a handyman busi ness. Defendant also testified he ran a nusic
busi ness and sol d vehicles. Defendant further testified he had not
filed any tax returns in connection with at |east one of the
busi nesses on advi ce of counsel.



B. The Facts as Testified to by Detective Col anduono

For the nost part, the testinony of Detective Joseph
Col anduono corroborated that of O ficer Partridge. |In addition
Det ective Col anduono testified that no fingerprints were found on
the retrieved firearm and that he did not believe any fingerprint
anal ysis was done of the seized drugs. He also testified that he
observed the |icense plate on the Jaguar the day of the arrest to
be “XM 82.” Detective Col anduono explained his prior grand jury
testi nmony, which quoted himas saying “if it was hinf in connection
with a question about the Defendant possessing the firearm as
having been the result of ®“a msunderstanding between the
st enographer and nyself.” (Tr. at 35.)

C. The Facts as Testified to by Defendant Lipsconb

On Decenber 30, 2004, the date of his arrest, Defendant was
living at an address in the west end of Providence. He had nade
plans to watch his niece take part in the Ice Capades starting at
1:00 p.m at the Cvic Center, and was on his way there when the
arrest occurred. He had picked up his girlfriend around noon, and
stopped by the auto repair shop on Carpenter Street to set up a

foll ow up appointnent for his work truck.® He was al so planning to

® On cross-exan nation, Defendant testified that while he had
done business with this auto repair shop on numerous occasi ons, he
did not know the nane of the business. Defendant testified this
was because the shop had only recently put up a sign with its nane.
When asked whet her he knew t he nanmes of any of the enployees at the
auto repair shop, Defendant testified that “I believe there’'s a guy
named Hector that works there.” (Tr. at 51.) Defendant further



make a deposit at the bank “because it was the 30th of the nonth
and the first was comng so | want[ed] to nmake a deposit and take
care of all ny bills and rent.” (Tr. at 44.)

Def endant was driving a green Jaguar with vanity plates that
read “SOVRN.” He had changed fromthe prior registration of *“XM
82" the previous summer. \Wen he arrived at the auto repair shop
on Carpenter Street, he got out of his car and, while tal king on
his cell phone, walked into the fenced |ot containing various
par ked aut onobi | es and spoke with an enpl oyee about setting a date
to repair his work vehicle. After five to ten m nutes he began to
wal k back to the Jaguar whil e maki ng another call on his cell phone
to make sure he was still on time for the Ice Capades. It was at
this time that a car pulled up and Detective Col anduono junped out
and tackled the Defendant. Defendant was surprised and struggl ed
because he didn’t know at the tinme that Detective Col anduono was a
police officer. A couple of other nen arrived and started beating
Def endant. The nen told Defendant that he was under arrest, put
handcuffs on him and then “rammed ny face nore than ten tinmes on
the cenent.” (Tr. at 48.) Defendant testified Oficer Partridge
“called nme a nigger, and he said ‘I know you have sone drugs
sonewher e because niggers, they don’t have cars like this w thout

selling narcotics.” (Tr. at 63.)

testified that he always paid in cash. Defendant was not able to
produce any paperwork docunmenting any of his alleged interactions
with the auto repair shop



Def endant denied having ever stayed overnight at his
girlfriend’s. He also denied having worn a jacket or possessing
either a firearm or any crack cocaine or other illegal drugs.
Def endant further denied ever having possessed a firearm at any
tinme. Defendant also testified he had previously been arrested and
convicted four separate tinmes for possession of a controlled
subst ance.

I11. Analysis

“Bef ore enbarking upon the nerits of a suppression chall enge,

a crimnal defendant nust showthat he had a reasonabl e expectati on

of privacy in. . . relationto the itens seized.” United States

V. Aquirre, 839 F.2d 854, 856 (1st Cir. 1988). In making the

determ nati on of whet her a defendant has made this showi ng, a court

| ooks “to whether or not the individual thought of . . . the
article . . . as a private one, and treated it as such.” 1d. at
857.

Here, Defendant testified he never possessed either the
firearm or the suspected crack cocaine the Governnent seeks to
of fer as evidence against him Thus, based upon the Defendant’s
own version of the facts, he had no interest whatsoever in the
articles, nmuch |less the necessary privacy interest. Accordingly,
t he Def endant has not crossed the “standing” threshold, “and until

the *standing’ threshold is crossed, the bona fides of the search




and seizure are not put legitimately into issue.” |d. at 856.1%°
Gven the Defendant’s lack of standing to pursue the instant
Motion, it nust be denied.

The Court could end its analysis here. However, given the
unusual nature of Defendant’s testinony, the Court will address the
issue of what the result would be based upon the officers’
rendition of the facts.! The result would be the sane. On the
officers rendition of the facts, the Defendant abandoned the
firearm and bag of suspected crack cocaine before a seizure
occurred. “Wien a defendant abandons property before a ‘seizure’
occurs, the Fourth Amendnent is not inplicated because the property
is not the fruit of anillegal search and seizure.” Lews, 40 F. 3d

at 1334; see also United States v. WIlians, No. 03-30415, 2003 W

22478173, at *5 (5th Cr. Nov. 3, 2003) (“It is well-established

| aw t hat a defendant who has voluntarily abandoned property | acks

0 The term“standing” is used “sonewhat inprecisely” inthis
cont ext . Lewis, 40 F.3d at 1333 n. 1. It refers here to the
establishnment of “a legitimate expectation of privacy as a
prerequisite to challenging assertedly unlawful police conduct.”
| d.

1 To the extent the Court would be required to nmake findi ngs
of fact to reach a conclusion on this alternative basis, the Court
woul d find that the officers’ recitation of the facts are far nore
credi bl e than the Defendant’s far-fetched tale. Such an assessnent
of Defendant’s credibility does not render this Court unfit to
preside over the trial of this matter. See United States v. Am cKk,
439 F. 2d 351, 369 (7th Gr. 1971) ("Rulings and findings made by a
judge in the course of a judicial proceeding are not in thensel ves
sufficient reasons to believe that the judge has a personal bias or
prejudice for or against a party.”).

9



standing to challenge the seizure of that property.”). Defendant
here was not seized for purposes of this analysis before he
abandoned the firearm or suspected bag of crack cocaine. See

California v. Hodari D., 499 U S. 621, 625 (1991) (“If, for

exanpl e, Pertoso had | aid his hands upon Hodari to arrest him but
Hodari had broken away and had then cast away the cocaine, it woul d
hardly be realistic to say that that disclosure had been nade
during the course of an arrest.”) (enphasis in original); United

States v. Sealey, 30 F.3d 7, 10 (1st Gr. 1994) (“Even if we assune

that O ficer Reynolds' question to Sealey constituted a show of
authority, Sealey did not submt to this inquiry. Instead, Seal ey
resisted Oficer Reynolds, he ran away, and ignored any authority
that the officer manifested. . . . Because the contraband di scarded
by Seal ey while he was running was not the fruit of this seizure,
t he act of abandonnent extingui shed his Fourth Anmendnment claim?”);

United States v. Hernandez, 27 F.3d 1403, 1407 (9th Cr. 1994) (“A

sei zure does not occur if an officer applies physical force in an
attenpt to detain a suspect but such force is ineffective. W hold
that Hernandez was not seized because he never submtted to
authority, nor was he physically subdued. Consequently, any
evi dence obtained . . . is admssible . . . .”) (internal citation
omtted).

Nor is this a case where Defendant’s abandonnent of the

firearm and suspected crack cocaine was “involuntary” because it

10



stemmed fromi nproper police conduct. See WIIlians, No. 03-30415,

2003 W 22478173, at *5 (“[T]o preclude standing, the abandonnent
must have been ‘voluntary and not influenced by inproper police

conduct.’”) (quoting United States v. Alvarez, 6 F.3d 287, 289 (5th

Cir. 1993)); see also Massachusetts v. Painten, 368 F.2d 142, 144

(1st Cr. 1966) (“‘The defendant’s action in throw ng the package
was not voluntary but was forced by the actions of the police,’ and
since their actions were inproper, the police were not entitled to

the fruits.”) (quoting Hobson v. United States, 226 F.2d 890, 894

(8th Cr. 1955)). At the very least, the officers here had

reasonabl e suspicion to approach the Defendant. See WIIlians, No.

03-30415, 2003 W 22478173, at *5 (concluding officer had
reasonabl e suspicion to pursue fleeing defendant and therefore
def endant’ s abandonnent of firearmwas “not influenced by inproper
police conduct”). Wiile the testinony of the officers was not free
from potential obstacles to finding reasonable suspicion,?!? the
totality of the circunstances here |eaves no doubt that the
officers were justified in concluding that “crimnal activity may

be afoot,” Terry v. Chio, 392 U. S. 1, 30 (1968). The officers had

information fromtwo reliable informants, which they corroborated

12 The potential obstacles included: (1) failure to properly
identify Defendant’s |icense plate; (2) failure to note the second
informant’s reliability history on the police report; (3) confusion
regarding the <color of the Jaguar; (4) failure to retain
Def endant’ s seized jacket; (5) grand jury testinony indicating
Det ecti ve Col anduono was uncertain as to Defendant’ s possessi on of
the firearm and (6) |ack of fingerprint evidence.

11



via their own observations, that Defendant would be traveling to
the west end of Providence, from a particular address, at a
particular tinme, in a particular vehicle, to conduct a drug

transaction, and that he woul d be arned. Conpare Al abama v. Wite,

496 U. S. 325 (1990) (finding reasonable suspicion to stop vehicle
based on corroborated anonynous tip of a pending drug transacti on,
which identified the person, place, tinme, vehicle and destination
but inproperly predicted person would be carrying drugs inside a
brown attache case).

| V. Concl usi on

For the foregoing reasons, Defendant’s Motion to Suppress is
DENI ED because t he Defendant | acks the requisite standi ng because

he either never possessed the relevant itens or abandoned them

I T 1S SO ORDERED

WlliamE Snmith
United States District Judge
Dat ed:
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